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has disturbed the focus;
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5. Outline
Introduction
The concept of marital property and gender.
The establishment of the concept of marital property in
national laws
The debate of the legal position of the property in
marriage; separation or integration (based on agreement or
becoming joint by law?)
E. The actual application within Islamic courts: variety of
decisions

1. Multiculturalism (how multiculturalism
remaints to influence judges)

2. Qualitative or quantitave contribution (ow the
distribution is made by judges; based on the load of
work by spouses or what?)

F. Concluding remarks
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study, it is concluded that the fundamental law of the marital property is individual
rights of both husband and wife (milk al-tam). However, this asset independence is
aborted once they commit to get married, since the oath they swore is categorized agad
mitsagan ghalidzan. This bond is the philosophical foundation tying up their assests
based on their shared values when divorce and death take place. The formulation of
fifiylfifiy in dividing their property based on the principles of justice and gender
equality is used, even though one might have bigger contribution to the property. This is
due to the fact that both quantitative justice related to the level of contribution to the
property and qualitative justice related to the quality of performance of either the
‘husband or the wife cannot be reduced by love justice having physical and non-physical
bonding in accordance with Article I () Law No.1 of 1974 on Marriage.

Keywords: Marital property, marital law, source of domestic conflicts, love justice.

Introduction

In the era of industrial revolution, property is a prioritized need in supporting the
cconomy of a marital life.! However, it also has a potential of becoming a source of
long-term conflicts. Property-related conflicts in a marriage are becoming more
dynamic and incvitable in a modem family closely related to the industrial socicty
lifestyle. Social transformation from agrarian to industrial socicty,” in fum affects how

people think and act.

One of the biggest conflict triggers related to property in a marriage is marital
property acquired by both husband and wife.3 These marital property conflicts factually
lead to property division, child custody. living rights, and other asset division issues.*
According to Sayuti Thalib, marital property is one acquired together excluding gifts
and inheritance. In other words, it is property camed by cither the husband or the wife
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Abstract: This paper presents a debate on the legal posistion of marital property and its
application. It begins with examining the legal position of marital property and the
application of the UUP and KHI for Muslims. It also pays attention to a discussion of
whether the position of marital property needs to be declared in a marriage agreement
or comes into effect automatically in every marriage. It ends with examining various
actual applications in resolving a legal dispute over the marital property in the
Indonesian Religious Courts. As qualitative research, this study adopts a socio-
historical approach. Data were taken from such regulations on the marital property as
the UUP and KHI, official documents released by the Supreme Court of the Republic of
Indonesia. The data were also collected from books and reputable journals. Based on
the socio-historical analysis, it could be concluded that the legal position of marital
property distribution has been regulated in the UUP and KHI coming into force
‘nationally. Under this legal framework, the property acquired during a marriage
belongs to both spouses. In practice, however, the spousal rights to share the property
ownership becomes broken in two situations, i.e,, when the husband and wife agree to
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In the era of indusirial revolution, property is a prioritized need in supporting the
cconomy of a marital life.! However, it also has a potential of becoming a source of
long-term conflicts. Property-related conflicts in a marriage are becoming more
dynamic and inevitable in a modern family closely related to the industrial society
lifestyle. Social transformation from agrarian to industrial society,? in furn affects how
people think and act. Besides, disputes over ownership of the masital property have
strengthened the increasing position of women in the wider asset ownership.?

One of the biggest conflict triggers related to property in a marriage is marital
property acquired by both husband and wife.$ These marital property conflicts factually
lead to property division, child custody, living rights, and other asset division issues.5
According to Sayuti Thalib, marital property is one acquired together excluding gifts
and inheritance. In other words, it is property camed by either the husband or the wife
while the marriaged lasted§ This definition is in line with the law No.1 of 1974 on
‘marriage (to be later referred as UUP) article number 35 (1) which states that property
acquired during marriage is marital property. The construction of shared family is then
claborated tecnically within the Presidential Decree No.l of 1991 on Islamic Law
Compilation (to be later referred as KHI), distributed in chapter XIIT articles 85 to 97.7

Legal legitimacy of marital property is closely related to the spirit of self-
actualization of a wife in public law and social life. As an individual, a wife also has
hopes, needs, interests, and even self-independence for the sake of their self-
development.® In this context, women’s social and economic roles keep increasing; they
have been proven to be able to reposition their mere previous functions which were to

reproduce, cook, and dress up.? Their roles were often assumed based on their naturé a4

* Klaus Schwab. The fourth industrial revolution. (New York: Crowa Publishing. 2017, 0. 19.
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Abstract: This paper presents a debate on the legal posistion of marital property and its
application. This study begins with examining the legal position of marital property and
the application of the UUP and KHI for Muslims. This also pays atrention to a
discussion of whether the position of marital property needs to be declared in a
marriage agreement or comes into effect automatically in every marriage. This study
ends with examining various actual applications in resolving a legal dispute over the
marital property in the Indonesian Religious Courts. As qualitative research, this study
adopts a socio-historical approach. Data were taken from such regulations on the
marital property as the UUP and KHI, official documents released by the Supreme
Court of the Republic of Indonesia. The data were also collected from books and
reputable journals. Based on the socio-historical analysis, it could be concluded that
the legal position of marital property distribution has been regulated in the UUP and
KHI coming into force nationally. Under this legal framework, the property acquired
during a marriage belongs to both spouses. In practice, however, the spousal rights to
share the property ownership becomes broken in two situations, namely; when the
husband and wife agree to include the formulation of the distribution of marital
Pproperty in their marriage agreement, and when one of them files a lawsuit for the
marital property by either litigation or non-litigation. Decisions based on the
qualitative contributions have turned out to be more dominant in the history of settling
disputes over marital property in Indonesia.

Kata Kunci: Marital Property, Marriage Law, Legal Position, Actual Applications
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lifestyle. Social transformation from agrarian to industrial society,? in furn affects how
people think and act. Besides, disputes over ownership of the masital property have
strengthened the increasing position of women in the wider asset ownership.?

One of the biggest conflict triggers related to property in a marriage is marital
property acquired by both husband and wife.$ These marital property conflicts factually

lead to property division, child custody, living rights, and other asset division issues
According to Sayuti Thalib, marital property is one acquired together excluding gifts
and inheritance. In other words, it is property camed by either the husband or the wife
while the marriaged lasted§ This definition is in line with the law No.1 of 1974 on
‘marriage (to be later referred as UUP) article number 35 (1) which states that property
acquired during marriage is marital property. The construction of shared family is then
claborated tecnically within the Presidential Decree No.l of 1991 on Islamic Law
Compilation (to be later referred as KHI), distributed in chapter XIIT articles 85 to 97.7
Legal legitimacy of marital property is closely related to the spirit of self-
actualization of a wife in public law and social life. As an individual, a wife also has
hopes, needs, interests, and even self-independence for the sake of their self-
development.® In this context, women’s social and economic roles keep increasing; they
have been proven to be able to reposition their mere previous functions which were to
reproduce, cook, and dress up.? Their roles were often assumed based on their nature as

women. Moreover, such theological campaigns telling wives to fully comply to their

2 Nur Mazidah, "Relijivsitas dan perobahan sosial dalam masyarakat industri." Jurnal Sasiologt
Islam, 1.1 2011). p. 54.
3 Felix M. Muchomba, “Parents” assets and child marriage: Are mother’s assets more orotective

E

[l

2% Replace
[ Select~

Editing




image6.png
H S 0 Rl

Insert

i

Paste
= Format Painter

Clipboard

(1) SECURITY WARNING. Macros havebeen disble

Page 1 of 1

Design

1874-4777-2-ED [Compatibilty Mode] - Word

Layout  References  Mailings View Hep @ Tellmewhatyouwanttodo

TmesNewF |12 VA A Aa- e ol
IU-aex X woA- &5 -5« | TCaption TNomal |TNoSpac..| Heading 1
L Font [l Paragraph L
Enable Content
R 23 S 6T B8 0 R e SR
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Abstract: This paper presents a debate on the legal posistion of marital property and its
application. It begins with examining the legal position of marital property and the
application of the UUP and KHI for Muslims. It also pays attention to a discussion of
whether the position of marital property needs to be declared in a marriage agreement
or comes into effect automatically in every marriage. It ends with examining various
actual applications in resolving a legal dispute over the marital property in the
Indonesian Religious Courts. As qualitative research, this study adopts a socio-
historical approach. Data were taken from such regulations on the marital property as
the UUP and KHI, official documents released by the Supreme Court of the Republic of
Indonesia. The data were also collected from books and reputable journals. Based on
the socio-historical analysis, it could be concluded that the legal position of marital
property distribution has been regulated in the UUP and KHI coming into force
‘nationally. Under this legal framework, the property acquired during a marriage
belongs to both spouses. In practice, however, the spousal rights to share the property
ownership becomes broken in two situations, i.e,, when the husband and wife agree to
include the formulation of the distribution of marital property in their marriage
agreement, and when one of them files a lawsuit for the marital property by either
litigation or non-litigation. Decisions based on the qualitative contributions have turned
out to be more dominant in the history of setfling disputes over marital property in
Indonesia.
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lifestyle. Social transformation from agrarian to industrial society,? in furn affects how
people think and act. Besides, disputes over ownership of the masital property have
strengthened the increasing position of women in the wider asset ownership.?

One of the biggest conflict triggers related to property in a marriage is marital
property acquired by both husband and wife.$ These marital property conflicts factually

lead to property division, child custody, living rights, and other asset division issues
According to Sayuti Thalib, marital property is one acquired together excluding gifts
and inheritance. In other words, it is property camed by either the husband or the wife
while the marriaged lasted§ This definition is in line with the law No.1 of 1974 on
‘marriage (to be later referred as UUP) article number 35 (1) which states that property
acquired during marriage is marital property. The construction of shared family is then
claborated tecnically within the Presidential Decree No.l of 1991 on Islamic Law
Compilation (to be later referred as KHI), distributed in chapter XIIT articles 85 to 97.7
Legal legitimacy of marital property is closely related to the spirit of self-
actualization of a wife in public law and social life. As an individual, a wife also has
hopes, needs, interests, and even self-independence for the sake of their self-
development.® In this context, women’s social and economic roles keep increasing; they
have been proven to be able to reposition their mere previous functions which were to
reproduce, cook, and dress up.? Their roles were often assumed based on their nature as

women. Moreover, such theological campaigns telling wives to fully comply to their

2 Nur Mazidah, “Relijiusitas dan perubahan sosial dalam masyarakat industri” Jurnal Sasiologt
Islam, 1.1 2011). p. 54.
3 Felix M. Muchomba, “Parents” assets and child marriage: Are mother’s assets more orotective
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